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Introduction

If you’re interested in reviewing your exam, you should read this memo along with your exam and grade sheet, the exam questions, and copies of top student answers. Everything is available from the website except your exam answers and grade sheet, which you can retrieve from Daniel Faron, whose office is in Room 340 of Holland Hall. Although it is likely that I will not be able to meet with you in person, these materials provide you with everything you’ll need to know about where you went right and wrong in your exam. 

I provide these materials for you to learn from your performance on this exam, both to assist you in your final two years of law school and in getting a fuller understanding of how I evaluated your work product. Please understand that I don’t change grades except when I have made an objective error, such as by incorrectly adding scores together. If you think I missed a correct answer you wrote, it’s likely that I did so either because your answer was incomplete or placed out of context. Accordingly, it’s unlikely you would receive full credit for whatever issue you think I’ve missed. Moreover, if I review your exam closely, I consider that review to encompass the entire exam—both the things I missed and the points I incorrectly awarded you by being too generous. My generosity may have been so great as to have awarded you a higher grade than you deserved; in that case, to be fair, I would have to consider lowering your grade.

In short: I don’t change grades, so don’t feel as though you can try to litigate your grade. If you think I’ve made an objective error, however, please do bring it to my attention.

Detailed below are the components of a model answer for each of the exam questions.  Points were awarded to each student answer based upon the presence and absence of these components (i.e., "spotting the issue") as well as the thoroughness and clarity of the student's analysis of the issue.  The exam was worth a total of 75 points.  The table below gives the mean scores for the two sections broken down by question #2.  To be fair, I roughly evened all of the scores for questions 5 through 7 so that those who chose to answer questions where the mean is relatively lower than other question were not hurt by their choices. The numbers in parentheses indicate the bonuses (or, in one instance, penalty) I applied.

	§ #
	q. 1
	q. 2
	q. 3
	q. 4
	q. 5
	q. 6
	q. 7
	total

	2
	6
	5.9
	6.9
	7.1
	6.0
	4.8 (+1)
	6.0
	38.3

	4
	5.7
	5.7
	7.3
	8
	5.6 (+.5)
	5 (+1)
	6.6 (-.5)
	38.7


I used the same point spread to assign grades in both sections. Because § 4 performed better than § 2 in both the midterm and exam, the grades were somewhat higher for § 4, but the grades for both classes fell within the mandatory range required by the law school.

Answer Guidelines
Below are extensive explanations of the questions and what I was “looking for” in awarding points. Given the time and word constraints, there’s no way anyone could have come up with everything listed below, including myself. To see the possible, look at the top student answers. But to understand the impossibly high standard against which I evaluated you, see below.

#1

Albert could try to claim a prescriptive easement arising from Victor’s use of the road. The fact that he stopped in 1999 would not preclude him from having gained title for the period from 1982-98. However, note that he only used the property for a few months out of the year—that would appear to be insufficient to meet the continuous use test, unless Albert could raise a Nome 2000-like argument that farm truck roads are typically used just during the harvest months. Note, too, that Victor only used the roads at night, which could raise notice issues, but note that his workers were driving large diesel trucks. Lisa could argue, however, that Albert’s proposed use would expand significantly whatever easement Victor had gained, which would likely be a winning argument. A perfect answer should also have considered: first, how Albert would get credit for Victor’s time using the easement—whether through tacking or the easement’s appurtenance—and second, noted specifically and explicitly that the baseline for Albert’s reasonable use of the easement would be the kind of use that earned the prescriptive easement.
#2

If the land belongs to Lisa, then the only way Albert will be able to have the billboard removed is if Lisa can unilaterally do so. Because Lisa originally agreed to the easement and the agreement met all of the formalities, the only way she could get rid of it is if the easement didn’t run to Billy. The easement probably survived the sale of the land to Steve, because even though it was no longer appurtenant (insofar as Steve no longer owned the adjoining parcel), it could remain as a personal easement in gross. But once Steve sold the business to Billy, the easement terminated if it was personal. Billy could try to claim that it is a commercial easement that is akin to a utility easement, which is generally transferable, although the billboard is not analogous to the provision of utility services. If it isn’t a transferable commercial easement, Lisa may be able to get rid of the billboard if she wants to; presumably, Albert needs to make it worth her while, or at least her convince her to be a good neighbor—although this seems like a windfall to her, since she was paid for the privilege. Of course, we have no indication that the easement was made expressly transferable, and it’s unclear whether $5000 implied that it would be. A perfect answer would have considered those two points.

If the land belongs to Albert, then two issues arise. First, there’s no evidence that Steve asked Victor’s permission; so for the period between 1982 and 1995, Steve may have gained the land on which the billboard sits under an adverse possession theory. (There would be no reason to limit the claim to a prescriptive easement, because the land was permanently occupied by the sign.) This land would thus have passed to Lisa in the sale of Steve’s property, and the same analysis would apply as above. 

Assuming this wasn’t the case (for whatever reason), the second issue would be whether the easement to which Victor agreed is binding on Albert. It wasn’t recorded, so one issue is whether Albert was on notice. Because Steve had permission to have the sign on the land following his agreement with Victor, and because Albert wasn’t certain the land was his and was the only owner the land for a brief period of time, there can’t be a prescriptive easement or adverse possession against Albert. Clearly, Albert was at least on inquiry notice that the billboard existed, but he didn’t know if it belonged on his property when he purchased it. Because the easement doesn’t actually service Lisa’s property—that is, it has no utility separate from ownership of the neighboring land—it’s likely to be in gross anyway. 

#3

First, in terms of shutting down Oliver’s use of the road, the answer should have noted what could work for Oliver and what could not. The two doctrines that would work are the easement by estoppel and the easement by necessity; the estoppel argument would need some facts to demonstrate detrimental reliance, though. The one that clearly doesn’t work is the prescriptive easement, because Oliver was using the road with Victor’s permission. We don’t have enough facts for a prior, preexisting use easement, because we don’t really know how Oliver is using his land and whether that matches with how Victor used that portion of his parcel—this would be the key issue under Granite Properties and other prior use cases. Lots of people considered the “prior use” possibility, but few seemed to recognize that “prior use” referred to how the grantor was using the easement prior to the subdivision and conveyance, not how Oliver was using the easement prior to the sale to Albert. The constructive trust doesn’t really work; the facts here are too different from those in Castle Mountain Ranch. The perfect answer that discussed the easement by necessity would have discussed that the landlocked parcel was created as such by the grantor’s subdivision, and that the doctrine itself is intended to further the best use of the land.

Second, in terms of trying to get title to Oliver’s parcel, there are two possibilities: attempting to do so consensually, and attempting to force a sale. To accomplish the latter, Albert would need either to get the government’s eminent domain power himself  or persuade the government to use it on his behalf. Either way, there may be Kelo issues depending upon how the property would be used and whether the government entity uses properly comprehensive and thorough planning methods.

#4

For 4A, the answer needed to parse the relevant sections of the Fair Housing Act to figure out precisely how much Albert could discriminate: he could do so for religious purposes under § 3607(a), but only for residential purposes and only if the religion didn’t discriminate, and he couldn’t discriminate based on national origin under §§ 3604 and 3607(a). Then the answer should have considered the relative advantages and disadvantages of selling and leasing with covenants. Selling requires less oversight and management, enables potentially more self-executing restrictions, and may create a more committed community, but requires formalities and may have a limited time-horizon. Leasing offers more day-to-day control over land use and a shorter time-horizon for the bad tenant, but fails to create a community of homeowners (to the extent that may have advantages) and costs more in effort and money to manage.

For 4B, the answer should have considered and rejected the applicability of Lucas. (There’s no question that Loretto wouldn’t apply.) In doing so, the answer should have proposed and rejected the argument that being closed on Friday constituted a complete loss in property value and use. Then, under a Penn Central analysis, the answer should have considered the investment-backed expectation issue as well as the character of the government action, and even the reciprocity of advantage. In the end, the answer should have concluded that there was no Penn Central claim.

#5

The important conclusion any answer should have reached was that it doesn’t matter which “group” the court decides to follow, at least as far as the result in this case. The question stated that all facts were identical except the wife got in the accident. In Sawada, the wife died first; here, as opposed to Sawada, the wife got in the accident rather than the husband. So, no matter if the debt could be attached to the house, the husband would take the house free and clear of any debt under his right of survivorship. 

Beyond this factual issue, the answer should have demonstrated that the student understood the tenancy by the entirety, the issue in Sawada, and the differences in the two main “categories” the court in Sawada explained. The answer should also have explained the relative advantages and disadvantages of the two approaches, and then chosen one. Note that in this question, as with questions 6 and 7, your ability to clearly articulate your answer was an important component of the score I awarded.

#6

The answer needed to consider two issues: the copyrightable/ Feist issue, insofar as the casebook is a compilation and as such is copyrightable, and the more obvious it is, the thinner the copyright and the more innovative and original, the thicker the copyright; and the fair use issue. The answer should have recognized that the different types of materials used in casebooks create different dynamics under the fair use test. Although I didn’t expect that you knew statutes and appellate decisions are non-copyrightable, I did expect that you could figure out there must be a difference between the copyright-ability of law review articles and laws. It was necessary to perform the fair use test and cite the relevant statutes under the Copyright Act, as well as to cite Feist for the ideas of compilations’ copyright-ability and the relative thinness of copyrights.

#7

As with #5, the key to a good answer would have been to demonstrate an understanding of the cases identified in the question. Here, however, the question asked you to follow your boss’s preferences and draft a dissent, which by its nature is persuasive. So, the answer should have attempted to make the case that Cardozo’s approach in Burns, focusing on part performance, was superior to the court’s approach in Hickey, which instead applied the detrimental reliance doctrine. In addition to the concerns Cardozo articulated, the perfect answer would also have considered the advantages of a mechanical-like application of the statute of frauds in terms of fairness to all parties, clarity in the negotiations between buyer and seller, and the ease of judicial application. The perfect answer should also have demonstrated facility with the facts in Hickey, at least to some degree, and the court’s rationale in offering the equitable doctrine of detrimental reliance.
