M E M O R A N D U M

From:
Mark Fenster

To:
Torts Students, Fall 2006

Re:
Exam

I look forward to speaking with you about the wonders and torture of law school exams, but only after you thoroughly review the materials I’ve prepared for you.  When going over your Torts exam, please have before you the following: (1) a copy of the exam questions; (2) your answers; (3) a grade sheet which notes how points were distributed on each question and how many points you were awarded; (4) this memo; and (5) copies of excellent student answers.  Please review this material carefully before your scheduled meeting.  I will have reviewed your answers and grade sheet before the meeting, checking for mathematical errors as well as for advice that I might give to help you in future exams. Remember that the purpose of our meeting is to work on your exam-taking skills, not to litigate your grade.  Arguments over points awarded on a particular question are grounds for my ending the meeting immediately.


Detailed below are the components of a model answer for each of the exam questions.  Points were awarded to each student answer based upon the presence and absence of these components (i.e., "spotting the issue") as well as the thoroughness and clarity of the student's analysis of the issue.  

The exam was worth a total of 100 points. The mean was 50,6; the median was 50; the mode was 54.

1. Part  I/ q.1: Average score was 8.23 out of 15; the high score was 14 and the low score was 3.

a. This question wasn’t especially complicated; a great answer therefore distinguished itself from a merely good one through the care taken to explain the steps required to reach a resolution.

b. In Hammerstein v. Jean Development West, 907 P.2d 975 (Nev. 1995), the Nevada Supreme Court held that under a similar set of facts, the plaintiff should be able to get to a jury where plaintiff could allege a negligently maintained fire alarm system.  Such negligence in a hotel could foreseeably harm a particular class of plaintiffs, the hotel’s guests, who could foreseeably suffer from an injured ankle or foot on the way down the stairs, and that where the type of injury was foreseeable, then the defendant is liable for the full extent of the plaintiff’s injuries that follow.  But I’ve changed some of the facts of the case for this question to make it less likely that P could get to a jury, and a more complicated path P would have to take.

c. Easy elements of  a negligence claim:

i. Clearly the Inn has a duty to P, its invitee (with the added duties attaching to an innkeeper); and the fire was the but-for cause of P’s injuries, setting off a chain of circumstances that were likely non-negligent.

ii. Two elements are more difficult: breach and proximate cause.

d. Did the Inn breach?

i. The breach could have occurred from three acts: the fire alarm’s going off, elevator’s non-functioning and the grease fire.  Perhaps the alarm was triggered too easily, but it’s clear that the state and local fire authorities think that hotel fires are serious risks, and thus required the elevator to lock up when the fire alarm went off.  

ii. We know there was a grease fire that produced lots of smoke, so there’s no reason to think the fire alarm was negligently maintained.

iii. We know the elevator didn’t work because of the fire and the fire alarm, and its non-functioning was consistent with state and local law.  So, this couldn’t be a breach.

iv. There’s no indication that the grease fire was negligent; grease fires happen in commercial kitchens.  But we don’t know anything about this particular grease fire—whether it was negligently caused or dealt with in a non-negligent manner.  Get to a jury?  A good answer needs to parse the issue and come to some conclusion.  Some folks tried out RIL, with many of them finding some difficulty in meeting all of its tests.

e. Was there proximate cause for P’s injuries?

i. Hammerstein, discussed above (which is likely to go to the jury), found that there was sufficient proximate cause and the eggshell skull rule applied, so the case should make it past SJ if there were a breach.

f. Final issue: Was the extent of P’s injury the result of a failure to mitigate? 

i. Yes—the eggshell skull rule doesn’t immunize a plaintiff from their own negligence.  

ii. This too would likely to be an issue for the jury.  To get the full complement of points, an answer would have needed to explain precisely how this would have affected damages—specifically, by allowing the jury to reduce that part of the damages attributable to P’s unreasonable failure to mitigate damages.

g. AoR was not an issue here.

i. The fact that P “chose” to stay at this hotel despite its having no first floor vacancies cannot affect D’s duty to P and shouldn’t create comparative fault for P, at least as a matter of law (whether it would sway a jury is a different question). 

ii. Because the breach, if there was one, was in the fire, the fact that P agreed to take a room on the third floor can’t immunize D. Suppose, for example, the breach was obvious and more devastating, and no one from the third floor could escape alive.  Does the fact that most people “know” that first floor rooms are safer (if noisier) mean that they’re comparatively negligent because they agreed to stay at the inn despite the lack of first floor vacancies?

2. Part I/ q.2: Average score was 7.6 out of 15; the high score was 13 and the low score was 3.
a. The issue of duty for DoublePlay can’t be based on premises liability (i.e., that P was an “invitee” or “licensee”), as the alleged breach would be related to the equipment DP supplied, not the condition of the field.  The analysis would be similar—a duty to supply reasonably safe equipment—but the categorical analysis of landowners is irrelevant. Consider it this way: If a little league manager supplied players with a dangerous bat, the duty would be the same as in this hypo despite the fact that the manager neither owned nor leased the field.
b. Two issues here: assumption of risk and products liability. 
c. Assumption of risk:
i. D’s argument that P “assumed the risk,” or, better and more precisely, that D had no duty to P for known risks, could be answered by P’s argument that D’s use of the Monster Bat increased the danger of the sport beyond what the reasonable softball player would expect.  Suppose, for example, that because of some manufacturing defect, the bat had  explosives in it; or, better, suppose because of a design defect, the bat had enormous propulsive characteristics and a batted ball moved at 25 times the speed of a pitch.  Surely a defendant can’t walk away from such negligence by claiming the P assumed the risk of having their head blown off.  You could decide, based on the facts as given, that the Ds should win a summary judgment, but that would be because this bat did not create any greater than anticipated danger, not that as a matter of law, every softball player assumes the risk of being injured by a batted ball.
ii. In Sanchez v. Hillerich & Bradsby Co, 104 Cal. App.4th 703 (2002), this argument was enough to get the case to the jury to decide whether the bat’s design substantially increased the risk that a player would be hit and injured by a batted ball and that this increase went beyond the risk that P assumed.  Or, again, to put it better, that D had no duty to protect P from regularly batted balls, but did have a duty to protect P from balls hit at significantly greater than expected velocity.
iii. D could attempt to answer that its marketing and advertising of its leagues included at least the implication that its customers would face an enhanced risk; but even so, that too would be an issue for the jury to decide.
d. Design defect issue:
i. This is clearly a DD, not a MfrD, 
1. Though one could also raise a failure to warn issue with possible failure to warn (in which case D might argue that its advertisements were part of a warning, and there may have been a waiver required of all league participants).  The problem here is that we have almost no facts to work with, so points were limited if you raised the issue.  
ii. Note, too, that both D and FP would be liable here, since D was in the chain of distribution.
iii. There’s an issue of causation: was the alleged defect the reason for his being hit and his injuries?
iv. There’s also a question of whether this product is unreasonably unsafe, issues that may well be better resolved by a jury.
v. Clearly, there’s a RAD (wouldn’t even need to be shown): a regular aluminum bat. For full credit, you should have noted that.
3. Part II/ q. 3: Average score was 10 out of 20; the high score was 16 and the low score was 4.
a. Another question with multiple Ps and Ds.
b. Q. v. House of Nails (HoN):
i. No question about negligence/ causations; the only issue is duty.
ii. Duty:
1. It appears that the firefighters rule might apply here, under the modern conception of the rule that provides a broad immunity for landowners from suit by rescuers injured in the line of duty.
2. But P & Q are employed by a private company, in which case the firefighters’ rule likely doesn’t apply. You received points if you mentioned the firefighters’ rule or noted something like it (e.g., the fact that ambulance drivers must assume some levels of, given their chosen profession), but you only got full credit if you raised the issue and then rejected it.
3. Which means we’re back to figuring out what category they fall within.  If they’re invitees, then surely HoN should have cleaned up the mess in the “couple of hours” since Ernie fell.  And if they’re licensees, unless Q knew in advance precisely what the danger was, it sounds as if he tripped immediately upon entering the building—which means that to him, the nails might have been “hidden.”  This should at least get to a jury.
4. This is the kind of case for which categorical rules are difficult to apply.  Full credit for the premises liability issue was given only if you struggled with classification and recognized that neither licensee nor invitee really fit comfortably.
5. But at minimum, H had a duty to warn—the dangers were real and known.  
iii. Note that for the broken legs, he’d have to make the same claims as P does against HoN below.  
1. These injuries seems divisible: ankle, broken legs; and because P and Q have some medical training, they can probably testify to the injuries’ divisibility.
2. Anyway, no mention of whether J&S liability applies.
c. P v. HoN
i. Again, no question about negligence/ actual causation.
ii. Duty issue likely the same as with Q, although the analysis could differ because P didn’t pick up the nails until he was exiting.
iii. Proximate causation is a big issue, though: Is it foreseeable that spilled nails would lead to a car accident miles down the road when a brake pedal gets stuck?  Does D’s later negligence constitute an superseding cause?  Whether you thought this could get to the jury or not, you’d need to give some analysis for your reasons.
d. P & Q v. D (same claims, really)

i. Straightforward: D had duty, was negligent per se, and caused P & Q’s injuries (Q’s broken legs only).

ii. Note that even if the firefighters’ rule applied, D’s negligence was separate from any immunity that HoN enjoyed (see Casebook. P. 387).

4. Part III/ q. 4: Average score was 12 out of 25; the high score was 18 and the low score was 5.
a. The question did not ask you to consider any claims directly against Angelhaven, though any such claims would have arisen incidentally as part of Danny’s defense.

b. Generally: 
i. Although the question didn’t list Angelhaven as a defendant, the school’s culpability would be raised by Danny as a defense to limit his liability.
ii. Danny was engaging in criminal activity when he hit the fence, raising the issue of whether Angelhaven can argue that his prohibited actions caused everyone’s injuries.  
iii. Even if his actions weren’t criminal—and one could argue that once he changed his mind, before he actually hit anyone, he gave up his criminal intent—his actions were both criminal (at least a property crime) and intentional when he hit the fence.  
iv. There are five plaintiffs in this problem; an excellent answer needed to sort these claims well.  Below I cover the claims all at once, and then consider all the defenses Danny could have raised.  But note that you didn’t need to organize it this way.
c. Pluto and Quincy v. Danny (their claims are identical):
i. The answer should begin by considering the intentional tort claims—could they claim assault and battery? 
1. Assault:  
a. It seems likely they could have seen and apprehended—query: were they old enough?—the harm that was coming towards them. 
b. But was there intent?  Theoretically it should transfer from Flossie to the children (although—and you didn’t know this—intent can’t transfer for intent).  Seems at least to be intent to threaten Flossie.
c. Seems like a likely winner for the kids.
2. Battery:
a. There was certainly contact with the kids, but again, intent becomes an issue, even if it does transfer from Flossie.  He seemed to want to stop and tried to do so.  Intent will be an issue for the jury to decide.
ii. Negligence: This appears quite straightforward; even if there was no intent, D was driving quite recklessly and negligently failed to take his medicine.  Duty, breach, causations, and injury are winners for the kids even if they can’t win on a battery claim.
d. Peter v. Danny; Quita v. Danny: Note differences in geographical location.
i. Intentional infliction of emotional distress:
1. First, you should have noted the differences in geographical location: because Peter is on the porch and Quita is nowhere nearby, it’s unlikely Quita could have a claim.
2. There’s no intent to inflict ED on either parent (and note that it couldn’t transfer from Flossie—IIED doesn’t transfer, though I didn’t take points off for guessing that it does), but his outrageously reckless driving might be sufficient for this claim to get to the jury.
3. In terms of the degree of emotional distress, P’s heart attack seems more likely to suffice than Q’s more nebulous traumas.
ii. Negligent infliction of emotional distress:
1. Again, you needed to consider how the fact that these parents are in different locations affects a result.
2. Neither was touched, but Peter, a father, contemporaneously witnessed the accident.  He was not in the zone of danger, but he would win under Dillon v. Legg and Thing anyway since he was certainly present and saw the even unfurl.  A jury would need to decide about the severity of his distress.
3. Quita was certainly outside the zone of danger and certainly would lose under Thing on proximity grounds and possibly on severity of distress grounds.  Dillon would be more difficult to say she couldn’t recover.
4. Bottom line: Peter wins under Dillon v. Legg and Thing; Quita certainly loses under Thing and probably under Dillon, even if webcam viewing might be “reasonably foresee” that this could happen.  None wins in an impact or a strict “zone of danger” jurisdiction.
e. Flossie v. Danny: Flossie wasn’t physically injured or touched, so her claims would have to lie in assault and emotional distress.
i. Assault: even if Danny was able to keep from hitting her, at some point he had the intent to do so and acted recklessly, so she should be able to recover for her apprehension of imminent harm—and the harm seems to have been imminent.
ii. Intentional infliction of ED
1. Here, the only element missing is her emotional distress—we don’t know anything about it.  The conduct was intentional and reckless, extreme and outrageous, and any distress she experienced could be traced to it.
iii. Negligent infliction of ED: two theories: first, for herself, and second for the distress from watching her students get injured?
1. The first theory might be possible if IIED doesn’t work; certainly worth trying out as a claim, as there’s no question D was driving negligently, and the only issue is whether it caused sufficient distress for F.
2. In addition to not knowing the extent of her distress, the fact that she wasn’t related to the children keeps her from being able to state a claim.
f. Danny’s defenses
i. No intent: dealt with above.
ii. Comparative negligence:
1. Angelhaven: 
a. Remember, the school had already experienced an accident, and was on notice about the issue.  So was it negligent to keep the same fence?  Perhaps—certainly whether it was a breach would be a jury issue.
b. So, insofar as there’s no question that there was duty and injury, the important issues of actual causation remains open (we have no facts on it), as does proximate causation, which is an important and interesting issue.
c. On actual causation: Unclear whether a better fence would have stopped a car moving at full speed directly for someone on the other side of the fence—not sure whether the wall that would stop an errant car would stop one that was directed at the building.
d. On proximate causation: Danny was engaging in criminal activity when he hit the fence, raising the issue of whether Angelhaven can argue that his prohibited actions caused everyone’s injuries.  Even if they weren’t criminal—and one could argue that once he changed his mind, before he actually hit anyone, he gave up his criminal intent—his actions were both criminal (at least a property crime) and intentional when he hit the fence.  These facts were appropriated from Wiener v. Southcoast Childcare Ctrs., Inc., 88 P.3d 517 (Cal. 2004), where the California Supreme Court held that a similar driver’s intentional act was unforeseeable, even if other intruders had demonstrated the flimsiness of the daycare center’s fence in earlier incidents.
2. Unknown tortfeasor (manufacturer, mechanic) whose negligence caused brakes to fail:
a. We have no facts on this, so there was no reason to develop this issue other than to identify it.  But the brake failure appears to be a significant cause for the children’s injuries, and Danny is sure to raise the issue to reduce his liability.
5. Part III/ q. 5: Average score was 13 out of 25; the high score was 22 and the low score was 6.
a. I will sort through the claims first and then go over the damages available under each claim. It would have been fine for you to have organized this differently.

b. First, you should have noted that the store would have been responsible for the tortious conduct of its employees who act within the scope of employment, as D&E were acting here.

c. Also the question did not ask you to consider any claims directly against the police, though any such claims would have arisen as part of EZ-mart’s comparative negligence defense (in which case the police’s immunity, if they had any, wouldn’t matter).
d. Intentional torts:
i. Battery (unclear from the facts whether assault would be available).
1. Quite straightforward: the shove appears to constitute an unwanted touching.
2. Defenses: We didn’t go over “self-defense” in any formal way, but an answer would need to have at least noted that Pauline was no innocent victim here, given the general context the shove and the fact that she appeared to initiate the specific incident by stepping forward to take the packages back from Darrell.  Many folks either hit the answer head-on (borrowing the relevant concept from criminal law, I presume) or were close enough to merit full or partial credit.
ii. False imprisonment
1. The basic elements appear to be met, although some of the facts appear ambivalent.
2. For Pauline to win, she needed to be conscious of her imprisonment.  It seems as though Ernestine has let Pauline know that it’s the police who will take her away; and it seems that evidence of intent to hold her is sufficient to reach a jury.
3. Note that the shopkeeper’s privilege issue (the store’s best defense) may be difficult because of the length of time the police took to arrive and the fact that it may have been unreasonable for them to assume she was shoplifting, since wasn’t; however, it’s unclear whether Pauline could have gotten up to leave, since she was in pain during the time she was on the floor.
e. Negligent actions of employees and conditions of premises (two different claims) led to P’s injuries
i. Employees: No question about duty or that Darrell’s actions were a but-for cause, or proximate cause, of her initial injuries.  But was this a breach?  Hard to say, especially since P clearly escalated the conflict.  This seems like it wouldn’t get to a jury.
ii. Premises: Clearly a duty to invitees or the highest level of reasonable care—so a duty to inspect and to take reasonable steps to protect.  So, even if D’s actions weren’t negligent, the un-repaired loose floor tile, about which Pauline wasn’t warned, may create liability and likely allow P to go to the jury.
f. Extent of liability/ damages:
i. A significant issue here is that it will be difficult to distinguish the injuries caused by P’s fall in the store and those caused by the police’s actions. 
ii. The facts are based on Burke v. 12 Rothschild’s Liquor Mart, Inc., 593 N.E.2d 522 (Ill. 1992).  As with that decision, a key issue is the divisibility of the injuries inflicted by successive tortfeasors.  
iii. EZ-mart will argue that these are divisible acts of negligence with divisible injuries, and that it should not be liable for the injuries inflicted by the police.  
iv. But although the acts were separate, the injuries appear indivisible. If they are indivisible, then and only then would joint and several liability apply.
v. If they are not indivisible, then whether EZ-mart is liable for any portion of the police’s conduct relates to whether it was foreseeable—at least enough so to go to a jury—that the employees’ negligent or intentional torts causing an injury could lead to further injury caused by a later tortfeasor.  (We know this is true for medical malpractice that follows tortiously caused injury (see Casebook, p. 273).) So the issue is: Are the police’s actions analogous to medical malpractice, or something quite different? 
g. EZ-mart’s defenses:
i. They will claim a version of self-defense/ shopkeeper’s privilege on the intentional tort claims, given P’s actions.

ii. They will also claim P’s comparative or contributory negligence in the original injury, given P’s responsibility for the escalation of the conflict.

iii. And EZ-mart will claim that the incidents and injuries were divisible, and that they are only responsible, if the are responsible at all, for the injuries they directly caused.

iv. They will also try to have the police’s misconduct included in the evaluation of fault by the jury.

