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Instructions

You may not open this exam book until instructed to do so by the proctor.

You are bound by the Honor Code while taking this exam.  You may not speak to others or consult any materials during the exam.  You may use scratch paper provided to you by the proctors, but you must have no written materials on your desk other than this exam, your answer paper (if you are writing the exam), and the scratch paper provided while taking this exam.  

You must stop writing or typing as soon as time is called.

Time Limit:  3 ½ hours. Do the best you can to spot all the issues and discuss them as thoroughly as possible in the time provided.

ExamSoft specific procedure:  You must mute your computer before loading the ExamSoft program.  

Handwritten specific procedure:  Write only on the lines provided in the answer paper and not in the margins, and make certain your handwriting is no smaller than the type that appears on each page.

General Advice:

· Organize your answer!  Make certain I can understand it!

· If you have any material questions regarding ambiguities on this exam, try to resolve them yourself first and note the ambiguity in your answer if necessary.  You should only seek my guidance if you conclude that you cannot answer the question unless the ambiguity is resolved.
Exam Format:

Part I:  2 Questions, 15 points each (total: 30 points)

If typed: 350 words each

Part II: 1 Question, 20 points each (total: 20 points)

If typed: 700 words each

Part III: 2 Questions, 25 points each (total: 50 points)

If typed: 1400 words

Word Limits:

· It’s your responsibility to track the word limits through ExamSoft. If you are handwriting, so long as you use a normal size of print and use approximately 12-14 words per line, then I will assume you are within the limits.

· Word limits represent a maximum, not a minimum. I appreciate brevity and precision in an exam answer and don’t appreciate verbose, redundant, and irrelevant answers.
DO NOT TURN THE PAGE UNTIL YOU ARE INSTRUCTED TO DO SO.

PART I
TWO QUESTIONS, 15 POINTS EACH

Question 1 (15 POINTS, 350 words)

When Planar Fascitis, a 65-year-old man on a business trip, checked into the Blue Light Inn, he requested a ground floor room.  “I’m a diabetic, you see,” he told Fungus Flatfoot, the manager, “and I can’t manage stairs like I used to.”  “Unfortunately,” Fungus replied, “we have no first floor rooms.  We do have an elevator, however, and I’ll put you in a third-floor room that’s right next to the elevator, so you won’t have far to walk.”  Planar grumbled but agreed.

Late that night, the fire alarm went off.  Pursuant to state and local law, the Blue Light Inn’s elevators were locked once the alarm was triggered.  Planar walked down the hallway and took the stairs down to the main floor. He learned downstairs that there was no danger—the smoke that had triggered the alarm was the result of a grease fire in the Inn’s kitchen that had produced a good deal of smoke.  An hour later, after the police allowed him to go back to his room, Planar noticed that he had gotten a blister on his foot from his walk down the stairs.  Planar returned home two days later and thought nothing more of the blister, although it did bother him.  Three weeks later, Planar went to his physician about his foot.  His physician concluded that over time, the blister had become a gangrenous infection—probably because of his diabetes, which interferes with circulation in the lower extremities.  Planar suffered permanent injuries as a result of the infection.

Planar sued, claiming that the Inn’s negligence caused his injuries.  Your firm represents the Inn.  What will be your response, and, assuming all the facts above to be true, could your client win a motion for summary judgment?

Question 2 (15 POINTS, 350 words)
Pingo plays in an adult fast-pitch baseball league run by DoublePlay Inc.  DoublePlay owns and provides all of the sports equipment and playing fields on which league games are played.  It purchases its equipment exclusively from FastPitch Corp., which offers only the latest in baseball and bat technology—a fact that DoublePlay features in its advertisements.  FastPitch’s latest products include the Monster Bat, an aluminum bat whose construction dramatically speeds up the balls that are hit and increases the distance the balls travel.  While pitching during a recent DoublePlay league game, Pingo was struck in the face by a ball hit with a Monster Bat and suffered severe injuries to his face and right eye.  He has sued DoublePlay and FastPitch, which have both filed motions for summary judgment based on the facts stated above.  What result?  

EXAM CONTINUES ON THE NEXT PAGE

PART II

ONE QUESTION, 20 POINTS
Question 3 (20 POINTS, 700 words)

Peters and Quizmo, employees of the Bad Luck Ambulance Co., were called to an emergency at the House of Nails Factory.  Ernie, a Factory employee, had slipped on a floor on which a large quantity of nails had been spilled.  Toober, the factory manager, was sitting outside the factory building when Peters and Quizmo pulled up.  “Ernie’s in there,” Toober said, pointing to the factory.  “The accident happened a couple of hours ago.  We thought he was gonna be ok.  The nurse took a look at him, didn’t find any bleeding, and then he just fell asleep and we haven’t been able to wake him up.  We figure he’d better go to the hospital.”  

After walking through the factory front door, Quizmo immediately tripped and fell on the same nails that caused Ernie to fall earlier.  Quizmo severely injured his ankle in the fall but was able to assist Peters in taking Ernie out of the building and loading him into the ambulance.  Peters did not notice that on his way out of the building, two nails stuck to his shoe.

Quizmo sat in the back of the ambulance tending to Ernie, and Peters drove quickly towards the hospital.  Peters turned on the flashing lights on the top of the vehicle but forgot to turn on the siren.  Halfway to the hospital, Peters drove through a red light while heading north.  Dash, who was waiting impatiently to drive west at the same intersection, floored the gas pedal of his sports car a few seconds before his stoplight turned green.  Peters noticed that he and Dash were just about to crash and attempted to hit the brakes, but the nails in his shoe got stuck on the ambulance’s gas pedal and the two vehicles slammed each other.  Both Peters and Quizmo were badly injured in the accident—Peters suffered significant brain damage, while Quizmo broke both legs.

Your firm represents Peters and Quizmo.  Assess whom they should sue, the claims they would raise, and their likelihood of their getting their claims to a jury.
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PART III

TWO QUESTIONS, 25 POINTS EACH
Question 4 (25 POINTS, 1400 words)
The Angelhaven Nursery School is located at a busy traffic corner.  A small chain-link fence surrounds the school, which includes a converted house, and the school’s front yard, which has a lawn and various play equipment suitable for nursery school children.  In 2004, an accident involving two cars resulted in one of the cars breaking through the fence; luckily, it was a Saturday and no one was injured.  Nevertheless, a few concerned parents suggested to the owner of Angelhaven that he replace the current fence with one better able to withstand a wayward vehicle.

One morning last month, Danny Dangle was driving past Angelhaven when he spotted his girlfriend, Flossie Filbert, an Angelhaven employee, playing with a group of children in the front yard.  Danny and Flossie had argued violently that morning after Flossie had admitted to Danny that she was seeing another man and wanted to end their relationship.  To control his anger, Danny is supposed to take an anti-anger medication with his breakfast, which he had forgotten to do that day.  Danny’s first response upon seeing Flossie was to turn his car towards where she was standing and press down on the gas pedal.  He was driving in the lane closest to Angelhaven, and when he spotted her he was approximately 5 yards from the fence and another 10 yards from Flossie and the children who were playing near her.  At the precise moment that his car hit the fence, Danny changed his mind about running Flossie over, and he attempted to stop his car.

Unfortunately for everyone, Danny’s brakes failed and the flimsy fence failed to stop his car.  Although he was able to steer his car away from Florence, he did strike and badly injure two children, Pluto Pulaski and Quincy Quatermass, before he was able finally to stop the car by striking a tree on the adjoining property.  

Pluto’s father Peter, who had just dropped Pluto off at Angelhaven, was standing on the porch with the nursery school’s owner, about fifteen feet away from the accident, when Danny’s car struck Pluto.  Peter watched the car strike his son, and although Peter himself was in no danger, the trauma of watching his child get hit by the car caused him to have a heart attack.  Quincy’s mother Quita was working at her desk three blocks away, but happened to view the accident on the Angelhaven website, which includes a couple of “webcam” views of the facility, including one that broadcasts outdoor activities at Angelhaven.  Since seeing the accident, Quita has been horribly traumatized and unable to sleep or work.

Peter and Quita have sued Danny on their own behalf and on behalf of their respective children; Florence has sued Danny as well.  Identify and assess the likelihood of success of the claims these plaintiffs will raise and any defenses Danny is likely to raise to limit his liability.

EXAM CONTINUES ON THE NEXT PAGE

Question 5 (25 POINTS, 1400 words)
The following facts, which took place in the city of Plains and the state of Euphoria, were presented at trial:

Pauline was shopping one evening at the EZ-mart, a 24-hour convenience store.  She began at the refrigerated beverage section, from which she removed two bottles of Rocky Cola, which she carried to the cash register and placed on the counter.  She then walked to the breakfast cereal aisle, took two boxes of Cap’n Crunch off the shelf, walked back to the register, and placed them next to the bottles of cola.  She then walked over to the magazine rack, where she began to peruse the latest travel magazines. 

Darrell, the store manager who had been watching Pauline’s movements, walked over to the magazine rack and said, “When are you going to pay for your cola and Cap’n Crunch?”  Pauline replied, “Soon, once I choose a magazine.”  A few minutes later, as Pauline was still perusing the magazines, Darrell returned the bottles and boxes to their respective shelves.  Seeing this, Pauline put down the magazine she was reading, retrieved the bottles and boxes, placed them back on the counter, and returned to the magazine rack.  Darrell again put the bottles and boxes back; Pauline again returned them to the counter.  Then Darrell said, loudly, “Well, are you going to buy them?”  Pauline again answered in the affirmative, but refused to pay until she had chosen a magazine.  
Darrell told Pauline that she would have to leave if she was not going to pay for anything, and he picked up the boxes and bottles to put them back on their shelves. When Pauline tried to step forward to take them back from Darrell, he shoved her toward the door.  Pauline’s foot caught on a broken floor tile and she fell forward, striking her head against a steel panel at the bottom of the door. Pauline claims to have been knocked unconscious for a time. 

Ernestine, the manager of the EZ-mart, had been watching the altercation between Darrell and Pauline on a closed circuit television and called the police when the two began yelling at each other.  Soon thereafter, Ernestine came to the front of the store to where Pauline lay sprawled on the floor.  When Pauline regained unconsciousness, Ernestine told Pauline, “Stay where you are. I’ve called the police and they’re coming to take you away.”  Groggy and sore, Pauline remained on the floor for a time, but when she tried to get up, Ernestine said, “No, you need to stay on the ground.  You may have suffered a concussion, so it’s better for you to stay down, and you shouldn’t leave anyway.”  Agitated but in pain, Pauline remained on the floor.

QUESTION 5 CONTINUES ON THE NEXT PAGE

A half hour later, two police officers arrived.  They asked Darrell and Pauline what had happened, and the two quickly got into an argument about the events that led to Pauline’s lying on the floor.  Ernestine told the officers that Pauline had caused a disturbance in the store and refused to leave.  The officers then asked Pauline to get up so they could put her in their police car.  When Pauline said she could not get up, the officers seized her by the arms and legs and dragged her from the store. Pauline and other witnesses stated that the police dropped her on the sidewalk, picked her up again, and threw her into the back of the police car in such a way that her head struck the partition between the front seat and back. Pauline then lapsed into unconsciousness.  When she awoke in the police station, she was unable to move her legs at all.  A medical examination revealed that she had been permanently injured.

Identify and analyze the validity of the claims that Pauline can raise against EZ-mart, the damages she can seek from EZ-mart, and any defenses EZ-mart can raise to her claims.  Note that the State of Euphoria continues to impose joint and several liability.
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